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The Court has set a hearing on the U.S. Trustee's complaint for injunctive and
other relief in this adversary proceeding. The U.S. Trustee submits the following
memerandum in further support of his complaint.

THE LIMITED ROLE OF THE PETITION PREPARER

Section 110 of the Bankruptcy Code was enacted in 1994 to curb the abuses of
non-lawyer bankruptcy petition preparers. The statute is designed to protect
bankruptcy consumers and the integrity of the bankruptcy system. Although Section
110 does not prohibit non-lawyers from preparing bankruptcy documents, it was not
intended to legitimize their otherwise unlawful conduct. See Section 110{k}; In_re

Guitierez, 248 B.R. 287, 297 (Bankr. W.D. Texas 2000).
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Since Section 110 was enacted, various courts have attempted to define the
limited services that petition preparers may provide. Bankruptey Judge Jennemann,
from the Middle District of Florida, recently summarized as follows:

A bankruptcy petition preparer can meet a prospective debtor, provide forms or
questionnaires for the debtor to complete without any assistance from the
bankruptcy petition preparer, transcribe the information supplied by the
prospective debtor on the applicable bankruptcy forms without change,
correction or alteration, copy the pleadings, and gather all necessary related
pleadings to file with the bankruptcy court. The bankruptcy petition preparer
cannot improve upon the prospective debtor’s answers, cannot counsel the client
on options, and cannot otherwise provide legal assistance to the prospective
debtor, directly or indirectly.

In re Landry, 2001 WL 1203283 (Bankr. M.D. Fla. 2001} (emphasis in original). Other
courts have described services which a petition preparer may not provide. See, In re
Gomez, 259 B.R. 379, 386 (Bankr. D. Colo. 2001) (“If the petition preparer does
anything more than copying or typing information written by prospective debtors on
official bankruptcy forms, then the petition preparer exceeds the authority of Section
110").

DISPUTED ISSUES

In this case, Tauhidah F. EI-Amin cperates & sole proprietorship business using
the tradename “Amicus Curiae Paralegal Services.” She advertises her services in
various places and prepares various legal documents for her customers, including
bankruptcy documents. In her answer, Ms. EI-Amin admits at paragraph 8 that she is
not supervised by an attorney, but denies the U.S. Trustee’s allegation that a paralegal

may not offer or provide legal services to the public unless the individual is supervised

by an attorney.




The U.S. Trustee believes that Ms. EI-Amin agrees that she may not:

1.

2.

Advertise using the word “Paralegal”;

Advise her customers regarding bankruptcy laws or the bankruptcy
process; or

Accept from her customers cash, or a check payable to herself, for the
bankruptey filing fee.

The U.5. Trustee and Ms. El-Amin apparently disagree on the following points:

1.

Under Section 110(f)(1), whether Ms. EI-Amin can advertise using the
phrase “Amicus Curiae,” or under the heading “Bankruptcy.”

Under Section 110(h)(2), the maximum amount that Ms. El-Amin may
charge her customers for preparing routine bankruptcy documents.

Under Section 110(i) and (j), whether Ms. EI-Amin engages in fraudulent,
unfair or deceptive conduct when she gathers financial information from
her customer on her Bankruptcy Work Sheets, selects official bankruptcy
forms to be prepared for the customer, and transfers the customer’'s
information onto the official bankruptcy forms.

Under Section 110(i) and (j), whether Ms. EI-Amin engages in fraudulent,
unfair or- deceptive conduct when she completes a Schedule C for her
customer; and

Under Section 110(g)(1), whether Ms. El-Amin may accept from her
customers a check or money order made payable to the Clerk of
Bankruptcy Court in payment of the bankruptcy filing fee.

The U.S. Trustee's respectfully submits the following with respect to these

disputed issues.

PROHIBITED ADVERTISING

Section 110(f)(1) of the Bankruptcy Code states that a bankruptcy petition

preparer shall not use the word “legal” or any similar term in any advertisements.

These terms are prohibited in petition preparer advertising because they may mislead a

prospective customer regarding the extent of services which a petition preparer lawfully




can provide. See, In re Farness, 244 B.R. 464, 468 (Bankr. D. idaho 2000), and the
cases cited therein.

Ms. EI-Amin advertises using the Latin phrase “Amicus Curiae.” According to
Webster's Dictionary, the English interpretation of that phrase is “friend of the court,”
and the definition of the phrase is:

A person, either an attorney or a layman, called in to advise the court on some
legal matter.

As this Court noted in its recent opinion, a petition preparer's advertising must maintain
a clear distinction between document preparation services, which lawfully can be
provided, and legal services, which are prohibited. People naturally associate the term
‘amicus curiae” with courts and legal proceedings because of its interpretation and
meaning, as noted above. The term “amicus curiae” thereforea is similar to the word
“‘legal” for purposes of Section 110(f)(1) when used by a petition preparer to advertise
preparation of bankruptcy documents. The U.S. Trustee requests that the Court enjoin
Ms. El-Amin from using the term “amicus curiag” in her advertising related to the
preparation of bankruptcy documents.

For the same reasons, the U.S. Trustee also requests that the Court enjoin Ms.
El-Amin from advertising under the heading “Bankruptcy,” as opposed to “Typing” or
“Document Preparation,” and require statements in her ads that she cannot provide
legal advice, and that her services are limited to the preparation of documents.

UNFAIR AND DECEPTIVE CONDUCT

Section 110 of the Bankruptcy Code prohibits petition preparers from engaging in

conduct which is fraudulent, deceptive or unfair. Certain prohibited conduct, such as

use of the word “Legal” in advertising, is defined in Section 110. The parameters of




other prohibited conduct is appropriately left to the discretion of the courts.

Bankruptcy courts often have addressed petition preparer conduct with reference
to the unauthorized practice of law. This may stem from attempts to curb abusive
petition preparer practices prior to the enactment of Section 110 of the Bankruptcy
Code in 1994. Prior to the enactment of Section 110, bankruptcy courts of necessity
drew upon Section 329 of the Bankruptcy Code and state laws regarding the

unauthorized practice of law to curb abusive preparer practices. See, In re Herren, 138

B.R. 989, (Bankr. D. Wyo. 1992).

However, in recent decisions, bankruptcy courts have recognized that conduct of
a petition preparer may be deceptive and unfair, and therefore prohibited under Section
110, regardless of whether the conduct constitutes the unauthorized practice of law.

For example, in In re Campanella, 207 B.R. 435 (Bankr. E.D. Penn. 1857}, the court

was “not completely convinced that the [petition preparer] was engaged in the
unauthorized practice of law” but nevertheless ordered a refund of all fees paid by the
debtor, and issued an injunction barring further sales of the petition preparer's "kits”.
Carmpanella, at 436, and 449. Similarly, in In re Gomez, 258 B.R. 379 (Bankr. D. Colo.
2001) the court found it was "not necessary, nor is it appropriate, for this tribunal to
determine whether [the petition preparers’ actions] constitute the unauthorized practice
of law” but proceeded to fine the preparers and certify violations of Section 110 to the
District Court. Gormez, at 386 and 388. In In re Evans, 153 B.R. 960 (Bankr. £.D.

Penn. 1893}, the bankruptcy court elected to focus on profiteering and misuse of the
Bankruptcy Code, rather than atternpt to untangle the “important but nevertheless

difficult abstract question of whether an individual is improperly ‘practicing law™. Evans






































































